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Establishing balance between individual freedom requisites and 

the right of the state requisites to impose punishment is the essence of 

penal procedures and its vibrant core in calling for enforcing the 

penalties determined on the commission of crimes.  

The principle of the right of the penal judge to conviction is 

considered the backbone of the evidentiary system because it plays a 

vital role in courts' venues as the manner by which judges use the 

powers vested in them gives wide powers to the court of cassation 

through which it penetrates to a very sensitive area, namely the control 

over rationality of the judge' conviction without prejudice – at the 

same time – to his discretion.  

There are no integrated studies covering this issue. In addition, 

jurists disagree on enumeration and adaptation of the cases, which 

limit the scope of this principle in a way that suggests that there is an 

overlap between the concepts of limitation and exception and 

ambiguity of the limits separating between them.  
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Moreover, lack of vision extends to cover the origin of the 

principle and specifying its nature.  

Furthermore, studying and analyzing the regulations that govern 

the freedom of conviction would shed light on the reality of such 

freedom and consequently, help in specifying its right size since the 

right granted to the penal judge, to accept the evidences presented 

before him, or reject and accept some of them may not be absolute 

because the judge is human and all humans err and man is not sinless, 

therefore the law has imposed supervision over this freedom. 

Chapter one of part one of this study dealt with the emotional 

conviction and its hypotheses. Juristic, legislative and judicial 

consistency in correcting the concept of conviction was discussed as 

will as ways for extracting conviction from certainty through defining 

certainty and methods of extracting it from the nature of the activity 

carried out by the competent judge and the elements of such activity 

represented in estimating facts and its legal adaptation, and enforcing 

law on these facts and how to presume innocence as a basis for 

extracting certainty through its purport and consequences, 

presumption of interpreting suspicion in favor of the accused and the 

scope of application of the interpretation in favor of the accused and 

suspicion in incrimination as the opposite of assertion and certainty 

and as a basis for emotional conviction. 

Chapter two of the study indicated however to the sanctions of 

emotional conviction where compliance with the general rules and 

principles of the trial (suspicion and investigation) and professional 

specialization of judges and their functional stability, neutrality of 

penal judge in that the judge may not adjudge on the basis of  his 
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personal information nor adjudicate on the basis of the opinion of 

others and that the judge be prevented from engaging in certain 

activities that are contradictory with judiciary neutrality and respect, 

all of this came complementary to the sanctions of emotional 

conviction. 

In the third and last chapter, the researcher dealt with evidence 

as a basis in forming conviction by showing the nature and type of  

restraints on penal evidence, used in forming the conviction, 

represented in publicity of hearing and verbal nature of trial 

procedures, litigants and their attorney's presence at trial procedures 

and recording trial procedures. 

In the second part of this study, the researcher dealt with the 

extent of application of emotional conviction and its restraints in three 

chapters: the first of which discussed the extent of the application of 

emotional conviction in the stage preceding the trial, the second dealt 

with the extent of emotional conviction in accepting and estimating 

evidence which was divided into two parts, direct evidence: 

confession, testimony, writings and expertise an indirect evidence 

(presumptions), both legal and judicial. 

The freedom granted to the judge in accepting evidence 

obtained in a stage preceding the trial, whether it was in the 

preliminary reasoning stage or the preliminary investigation stage, has 

taken one facet of this study in terms of the extent of the effect of 

evidence and reasoning in forming the conviction of the judge, 

minutes and verbal process and their notarial power in the Jordanian 

and Egyptian judiciary.  Finally, in this chapter of the second part the 

researcher highlighted the judge's role in estimating the criminal 
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penalty, in terms of its concept, methodology and position in the 

criminal penalty.  

Legal restraints on emotional conviction play an important role 

in the formation of conviction because the judge does not rely in 

issuing his judgment on illegitimate evidence Moreover, the evidence 

that emanates from illegitimate scientific means, was referred to in 

this study. 

Since evidence has a vital role in forming the conviction of the 

judge, the law necessitated that the evidence should have an origin in 

the lawsuit papers and to be presented in the hearing for discussion, 

and as the evidences should be complementary to each other, the 

legislator has imposed a rule called evidence supporting rule and that 

it should be clear and supportive.  All this came to help the judge take 

his/ her decisions with assuredness and relieved conscience and 

without any suspicion or dubiety. 

In the third and last part of the thesis, the law obligated the 

judge to substantiate his judgment, state the fact and its circumstances 

involving the incrimination judgment and clarify the penal legal 

provision.  It specified the aspects of judiciary supervision over 

emotional conviction, position of jurisprudence and legislation vis-à-

vis judiciary, power of the courts of appeal and cassation in 

supervising emotional conviction, methods of challenge and therole of 

litigants.  All of the above was in the form of a comparative study 

between the Jordanian and Egyptian law and the judgments issued, 

either by the Jordanian court of cassation or the Egyptian court of 

cassation. 
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Issuance of penal judgments in accordance with the emotional 

conviction of the penal judge has now become a necessity since many 

provisions require emotional conviction and the judge is sometimes 

mislead by the evidence.  Also, the defense is sometimes strong and 

supports one litigant and shows the culprit as innocent .The  judge’s 

intuition remains essential since the a legal text entrusted the judge to 

issue judgments as long as he/ she is conscientiously content, just and 

fair to litigants. 

The researcher dealt with all these issues and made his/ her 

utmost to remove any obscurity by analysis, comparison and 

consolidation, showing the positive and negative aspects involving the 

Jordanian penal procedure law, the Egyptian penal procedure law, and 

the French penal procedure law, and judicial provisions. The 

researcher tried as far as he could to propose appropriate 

recommendations to minimize such negative aspects with the aim to 

reinforce our penal legislation and develop it in this domain it order to 

achieve the desired justice. 
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